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48 CFR Ch. 1 (10–1–96 Edition)19.701

Subpart 19.7—Subcontracting With
Small Business, Small Dis-
advantaged Business and
Women-Owned Small Busi-
ness Concerns

19.701 Definitions.

Failure to make a good faith effort to
comply with the subcontracting plan, as
used in this subpart, means willful or
intentional failure to perform in ac-
cordance with the requirements of the
subcontracting plan, or willful or in-
tentional action to frustrate the plan.

Small business subcontractor means
any concern that—

(a) In connection with subcontracts
of $10,000 or less if, including its affili-
ates, its number of employees does not
exceed 500 persons; and

(b) In connection with subcontracts
exceeding $10,000, if its number of em-
ployees or average annual receipts, in-
cluding its affiliates, does not exceed
the size standard under section 19.102
for the product or service it is provid-
ing on the subcontract.

Subcontract, as used in this subpart,
means any agreement (other than one
involving an employer-employee rela-
tionship) entered into by a Government
prime contractor or subcontractor call-
ing for supplies and/or services required
for contract performance, contract
modification, or subcontract.
[48 FR 42240, Sept. 19, 1983, as amended at 51
FR 2664, Jan. 17, 1986; 54 FR 30709, July 21,
1989]

19.702 Statutory requirements.
Any contractor receiving a contract

for more than the simplified acquisi-
tion threshold shall agree in the con-
tract that small business concerns,
small disadvantaged business concerns
and women-owned small business con-
cerns shall have the maximum prac-
ticable opportunity to participate in
contract performance consistent with
its efficient performance. It is further
the policy of the United States that its
prime contractors establish procedures
to ensure the timely payment of
amounts due pursuant to the terms of
their subcontracts with small business
concerns, small disadvantaged business
concerns and women-owned small busi-
ness concerns.

(a) Except as stated in paragraph (b)
below, the Small Business Act imposes
the following requirements regarding
subcontracting with small businesses
and small business subcontracting
plans.

(1) In negotiated acquisitions, each
solicitation of offers to perform a con-
tract or contract modification, which
individually is expected to exceed
$500,000 ($1,000,000 for construction) and
that has subcontracting possibilities
shall require the apparently successful
offeror to submit an acceptable sub-
contracting plan. If the apparently suc-
cessful offeror fails to negotiate a sub-
contracting plan acceptable to the con-
tracting officer within the time limit
prescribed by the contracting officer,
the offeror will be ineligible for award.

(2) In sealed bid acquisitions, each in-
vitation for bids to perform a contract
or contract modification, which indi-
vidually is expected to exceed $500,000
($1,000,000 for construction) and that
has subcontracting possibilities, shall
require the bidder selected for award to
submit a subcontracting plan. If the se-
lected bidder fails to submit a plan
within the time limit prescribed by the
contracting officer, the bidder will be
ineligible for award.

(b) Subcontracting plans (see sub-
paragraphs (a)(1) and (2) above) are not
required—

(1) From small business concerns;
(2) For personal services contracts;
(3) For contracts or contract modi-

fications that will be performed en-
tirely outside of any State, territory,
or possession of the United States, the
District of Columbia, and the Common-
wealth of Puerto Rico; or

(4) For modifications to contracts
that do not contain the clause at
52.219–8, Utilization of Small, Small
Disadvantaged and Women-Owned
Small Business Concerns (or equivalent
prior clauses).

(c) As stated in 15 U.S.C. 637(d)(8),
any contractor or subcontractor failing
to comply in good faith with the re-
quirements of the subcontracting plan
is in material breach of its contract.
Further, 15 U.S.C. 637(d)(4)(F) directs
that a contractor’s failure to make a
good faith effort to comply with the re-
quirements of the subcontracting plan
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shall result in the imposition of liq-
uidated damages.

(d) As authorized by 15 U.S.C.
637(d)(11), certain costs incurred by a
mentor firm in providing developmen-
tal assistance to a Protégé firm under
the Department of Defense Pilot Men-
tor-Protégé Program, may be credited
as subcontract awards to a small dis-
advantaged business for the purpose of
determining whether the mentor firm
attains a small disadvantaged business
goal under any subcontracting plan en-
tered into with any executive agency.
However, the mentor firms must have
been approved by the Office of Small
and Disadvantaged Business Utiliza-
tion, Office of the Under Secretary of
Defense for Acquisition and Tech-
nology, OUSD (A&T)SADBU, Room
2A340, The Pentagon, Washington, DC
20301–3061, (703) 697–1688, before devel-
opmental assistance costs may be cred-
ited against subcontract goals.

[48 FR 42240, Sept. 19, 1983, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 50 FR 27562, July 3, 1985; 51 FR 27116,
July 29, 1986; 54 FR 30709, July 21, 1989; 56 FR
41731, Aug. 22, 1991; 60 FR 48262, Sept. 18, 1995;
61 FR 2638, Jan. 26, 1996; 61 FR 39190, July 26,
1996]

19.703 Eligibility requirements for
participating in the program.

(a) To be eligible as a subcontractor
under the program, a concern must
represent itself as a small business con-
cern, small disadvantaged business
concern or a woman-owned small busi-
ness concern.

(1) To represent itself as a small busi-
ness concern or a women-owned small
business concern, a concern must meet
the appropriate definition in 19.001.

(2) To represent itself as a small dis-
advantaged business concern, a concern
must meet the definition in 19.001. Indi-
viduals who certify that they are mem-
bers of named groups (Black Ameri-
cans, Hispanic Americans, Native
Americans, Asian-Pacific Americans,
Subcontinent-Asian Americans) may
represent themselves as socially and
economically disadvantaged. Individ-
uals who are not members of named
groups may also represent themselves,
and participate in the program, as so-
cially and economically disadvantaged
if they are qualified by the SBA under

the procedures in 13 CFR 124.105(c)).
Concerns who certify that they are
tribally-owned entities or Native Ha-
waiian Organizations may represent
themselves as socially and economi-
cally disadvantaged if they qualify
under the requirements of 13 CFR
124.112 or 13 CFR 124.113 respectively.
The Office of Minority Small Business
and Capital Ownership Development in
the SBA has the final authority to de-
termine the eligibility of a concern to
be designated as a small disadvantaged
business concern, and will answer in-
quiries from contractors and others re-
garding eligibility. Formal protests of
a subcontractor’s eligibility as a small
disadvantaged business may be initi-
ated only by the contracting officer re-
sponsible for the prime contract or by
the SBA. Such protests will be proc-
essed in accordance with 13 CFR
124.601–124.610. Other small business
subcontractors and the prime contrac-
tor may submit information to the
contracting officer in an effort to per-
suade the contracting officer to initi-
ate a protest. Such protests, in order to
be considered timely, must be received
by the contracting officer prior to com-
pletion of performance by the intended
subcontractor.

(b) A contractor acting in good faith
may rely on the written representation
of its subcontractor regarding the sub-
contractor’s status. The contractor,
the contracting officer, or any other
interested party can challenge a sub-
contractor’s size status representation
by filing a protest, in accordance with
13 CFR 121.1601 through 121.1608. Pro-
tests challenging a subcontractor’s dis-
advantaged status representation shall
be filed in accordance with 13 CFR
124.601 through 124.610. Protests chal-
lenging a subcontractor’s status as a
women-owned small business concern
shall be filed in accordance with Small
Business Administration procedures.

[48 FR 42240, Sept. 19, 1983, as amended at 51
FR 2664, Jan. 17, 1986; 55 FR 3882, Feb. 5, 1990;
55 FR 52792, Dec. 21, 1990; 60 FR 48262, Sept.
18, 1995]

19.704 Subcontracting plan require-
ments.

(a) Each subcontracting plan re-
quired under 19.702(a)(1) and (2) must
include—
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